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 P-R-O-C-E-E-D-I-N-G-S 

 6:47 p.m. 

  CHAIRPERSON MITTEN:  Good evening, ladies 

and gentlemen.  This is a public meeting of the 

Zoning Commission of the District of Columbia for 

Thursday, January 13th, 2005. 

  My name is Carol Mitten, and joining me 

this evening are Vice Chairman Anthony Hood and 

Commissioners Kevin Hildebrand, Greg Jeffries, and 

John Parsons. 

  Copies of our agenda are available to you 

and are in the wall bin near the door.  I would 

encourage you, if you would like to follow along, to 

pick one up. 

  I would like to remind everyone that we are 

being recorded by a court reporter and also being 

webcast live.  So I ask that you turn off all beepers 

and cell phones, so as not to disrupt the meeting. 

  Also, to remind you that we don't take any 

public testimony at our public meetings except by 

invitation of the Commission. 

  So, with that, I will ask Mrs. Schellin if 

she has any preliminary matters. 

  MS. SCHELLIN:  No. 

  CHAIRPERSON MITTEN:  Thank you.  Then we 
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will move to the report by the Office of Planning, 

the Monthly Status Report. 

  MS. STEINGASSER:  Madam Chair, 

Commissioners, I will be very brief.  I just want to 

draw your attention to next month's filing, and we 

will be setting down a case that has not yet been on 

the Status Report.  That's the residential rec. space 

requirement text amendment.  We are going to be 

proposing a special exception option to the 

residential rec. space requirements.  We will be 

providing that in combination with a study from the 

Parks and Recreation Department.  That's new. 

  Other than that, you will be getting the 

text amendment on pervious surfaces that will also be 

providing an optional type of construction standard 

for pervious and impervious surfaces. 

  I am available for any questions. 

  MS. McCARTHY:  And we wanted to add, also, 

since the Commission had asked last month if we could 

expedite our consideration of inclusionary zoning, 

that we have worked out a time table.  It appears 

that we can come to the Commission with a set-down 

report at the May meeting.  So that is what we have 

committed to. 

  CHAIRPERSON MITTEN:  Okay, thank you. 
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  Any questions for Ms. Steingasser or Ms. 

McCarthy? 

  (No response.) 

  I'm looking forward to the text amendment 

on the pervious paving material.  It is something we 

have been talking about not maybe on the dais but 

certainly among ourselves for a while. 

  So no questions?  We can move on?  Mr. 

Parsons? 

  MR. PARSONS:  We have been talking about a 

form-based code briefing or roundtable for the 

Commission.  Are you working on that? 

  MS. STEINGASSER:  We are.  We have 

requested the Office of Zoning to provide us with 

some dates that the Commission can meet on that.  

We've got a list of experts in the field that are 

willing to come to Washington to meet with the 

Commission and have an informal work session, kind of 

a nuts-and-bolts discussion.  We were hoping that 

would be separate from the public hearing. 

  MR. PARSONS:  Oh, good. 

  MS. STEINGASSER:  So it's something that 

would be more hands-on, less formal. 

  MR. PARSONS:  Yes. 

  MS. STEINGASSER:  So we are just waiting 
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for those dates. 

  MR. PARSONS:  That is not listed on your 

report, but I guess it is all right.  Thank you. 

  CHAIRPERSON MITTEN:  Anyone else? 

  (No response.) 

  Okay.  Then we will move to the first item 

under Hearing Action, which is Case No. 04-37, which 

is an application by the Housing Authority and others 

for a PUD and related map amendment for Eastgate 

Senior Housing.  Ms. Brown-Roberts is going to make 

the presentation for the Office of Planning. 

  MS. BROWN-ROBERTS:  Good evening, Madam 

Chairman and members of the Commission.  I am Maxine 

Brown-Roberts from the Office of Planning. 

  The District of Columbia Housing Authority, 

in partnership with A&R Development and the Henson 

Development Company, seeks approval for a 

consolidated PUD and related map amendment for the 

development of an apartment building that will be 

affordable to low- to moderate-income seniors. 

  The related map amendment requests that the 

property be rezoned from the R5A District to the R5B 

District to accommodate the proposed development.  

The apartment building will contain 100 one-bedroom 

units with a wellness center, a fitness facility, a 
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multiple purpose room, a game room, a grandparents' 

room, an activity room, a resident service room, 

security room, conference room, and laundry 

facilities. 

  Many of the elderly persons who will live 

in the new building are currently residing in DCHA 

housing facilities, some of which are being 

underutilized.  The proposed building will allow 

these seniors to be relocated within a building that 

satisfies their housing needs and allow the currently 

underutilized facilities to be given to other 

families who need additional space. 

  The apartments will be contained within a 

three-story, U-shaped building with a private 

landscaped courtyard, a small public park, and onsite 

parking.  The shape of the building was chosen to 

help minimize the bulk of the building, especially as 

seen from the single-family residence just to the 

north. 

  The requested change in zoning to the R5B 

District is to allow an increase in height and 

density over that allowed under the 5A District.  The 

increase in height and density will also allow the 

applicant to achieve some economies of scale by the 

number of units that would be able to be placed on 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 10

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the site. 

  At the same time, the building will be 

similar to many of those in the vicinity of the 

property, and the applicant has utilized the 

topography of the site and the design of the building 

to minimize any negative impacts on adjacent single-

family residences and apartment buildings in the 

immediate area. 

  The proposed development will meet all the 

zoning requirements except the requirement for a 55-

feet deep loading berth.  The applicant is requesting 

some flexibility from this requirement, as it is not 

envisioned that residents will have the need for a 

loading dock of that size, and a 33-feet dock will 

adequately serve the needs of the residents. 

  The generalized land use map recommends the 

subject site for moderate-density residential with 

rowhouses and garden apartments as a predominant use, 

and the proposed multi-unit housing and the R5B 

District are not inconsistent with that 

recommendation. 

  The proposal is also consistent with the 

themes of the plan, and in particular with the 

housing elements in the Ward 7 plan that outlines 

policies and objectives that strongly support the 
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construction of housing units to address the needs of 

low- to moderate-income seniors. 

  Primarily, the application meets some of 

the evaluation standards for the PUD, and the 

proposed residential will replace an apartment 

building that was demolished because of its 

deteriorated condition and will help in the continued 

revitalization of the area. 

  Secondly, development will allow DCHA to 

allocate the resources to meet the maximum number of 

families possible.  In addition to the residences, 

the environment will have social, recreational, and 

physical services on the site for the residences. 

  The applicant is also committed to pursue 

lease certification, to enhance the sustainability of 

the building, and the enhancement of the environment. 

  The Office of Planning strongly recommends 

that the applicant pursue a first-source agreement 

with the District of Columbia Department of 

Employment Services and a Memorandum of Understanding 

with the Minority Business Opportunity Commission 

prior to the public hearing, and further recommends 

that the application be set down for public hearing. 

  I will take any questions.  Thank you, 

Madam Chairman. 
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  CHAIRPERSON MITTEN:  Thank you. 

  Any questions for Ms. Brown-Roberts or 

comments on the application?  Mr. Hood? 

  MR. HOOD:  I'm ready to make a motion to 

set it down.  I move that we set down Zoning 

Commission Case 04-37, Eastgate Senior Residence. 

  CHAIRPERSON MITTEN:  And I'll second that 

motion.  Then I'll ask a couple of questions. 

  I know that they did an analysis, the 

applicant did an analysis of the sort of excess 

number of bedrooms where some single people are 

living.  I think they called that an oversupply. 

  But I think in another recent case we had 

-- I think it was Carver Terrace -- they were 

intentionally having two-bedroom apartments in senior 

building affordable housing, and I guess I just want 

a little bit more discussion.  I understand that 

there may, in fact, be some oversupply, but if all 

the units are one-bedroom units, then that doesn't 

give an opportunity to have people living with a 

companion in that sort of way.  So I would just like 

to hear about their choice of going exclusively with 

one-bedroom units. 

  And then the other thing is in the 

elevations you see all those through-the-wall air 
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conditioning units which are singularly unattractive 

to me.  I'm just wondering, since there is no reason 

why these units need to be self-contained, why they 

chose to go with that particular configuration for 

the HVAC. 

  MS. BROWN-ROBERTS:  Okay. 

  CHAIRPERSON MITTEN:  Mr. Parsons? 

  MR. PARSONS:  I would agree with that and 

look to Logan Phase II, which we're going to deal 

with a little later tonight.  They put all the 

individual air conditioners on the roof.  It is a 

very similar project.  They might look at that. 

  CHAIRPERSON MITTEN:  Okay, thank you. 

  Anyone else have questions or comments? 

  (No response.) 

  Okay, then we have a motion that has been 

seconded to set down Case No. 04-37 for public 

hearing.  All those in favor please say aye. 

  I don't believe we have any opposed, Mrs. 

Schellin. 

  MS. SCHELLIN:  Staff will record that there 

are 5 to 0 to 0 to set down Case No. 04-37, 

Commissioner Hood moving, Commissioner Mitten 

seconding; Commissioners Hildebrand, Jeffries, and 

Parsons in favor. 
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  Just to confirm, this will be contested? 

  CHAIRPERSON MITTEN:  Yes. 

  Before we leave that matter, we also have a 

request for a waiver of hearing fees by the 

Department of Housing and Community Development.  

This is the time where we make a decision about the 

waiver of fees.  It's Exhibit No. 12 in the record. 

  Based on the letter from the Department of 

Housing and Community Development, which does meet 

the requirements for us to grant a waiver of the 

hearing fees, I would move that we grant the 

requested waiver. 

  MR. HILDEBRAND:  Second. 

  CHAIRPERSON MITTEN:  Is there any 

discussion? 

  (No response.) 

  All those in favor please say aye. 

  MS. SCHELLIN:  Staff will record there are 

five to 0 to 0 to permit waiver of fees in Case No. 

04-37, Commissioner Mitten moving, Commissioner 

Hildebrand seconding; Commissioners Hood, Jeffries, 

and Parsons in favor. 

  CHAIRPERSON MITTEN:  Thank you. 

  The next case is Case No. 05-01, and maybe 

just to tee this up, I would ask Mr. Parsons to just 
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explain to us how this case came to us, and then 

since the Office of Planning I don't believe has been 

given an opportunity to file a timely written report, 

I would just ask you, after Mr. Parsons' 

introduction, if you would like to make an oral 

report of any kind. 

  Mr. Parsons? 

  MR. PARSONS:  This grew out of a Board of 

Zoning Adjustment case that has been pending for some 

time.  What came to the Board of Zoning Adjustment 

was a facility that dealt with -- a non-residential 

facility; that is, it deal on a daily basis with 

people in the middle of their age.  That is, in the 

22- to 50-year-old range. 

  The BZA first went to the definitions in 

the regulations and found the child/elderly 

definition and felt that the facilities that were 

being provided, the services that were being 

provided, were well within that definition.  This 

resulted in a case filed in the court.  The court 

remanded it to the BZA saying this definition really 

doesn't fit; find another. 

  And we were struggling with that, and I 

said maybe it would be best if, at least from my 

recollection of this case in 1989, that we deal with 
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the definition and not try to push this use around 

trying to find a place for it, because it's certainly 

a valid use in the city.  Certainly, when we were 

considering child and elderly development centers, if 

this matter was before us, this use was known as a 

use that existed in the city, and I'm not sure it did 

at that time, that it would have been included. 

  So we asked the Attorney General's Office 

to look this over and prepare an order that we might 

consider here to amend the definition of child and 

elderly centers to include the word "adult."  That 

matter is before you. 

  Now we had talked about doing this on an 

emergency basis, and I've had second thoughts about 

that.  You know, this Commission has made a habit of 

treating the "emergency" with a great deal of care 

and generally had the principle that an emergency is 

something that should occur throughout the city that 

is of real urgent nature:  those telecommunication 

facilities that had the initials I can't remember. 

  CHAIRPERSON MITTEN:  EEF. 

  MR. PARSONS:  Of course, they were an 

emergency, and I certainly don't classify this in 

that category. 

  So what I would suggest is that when we do 
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the Proposed Notice of Rulemaking we put that in the 

advertisement of the case, a Proposed Notice of 

Rulemaking, as part of our advertisement.  But I 

guess the Office of Planning has been engaged with 

this for some time, so maybe they would want to 

comment as well. 

  CHAIRPERSON MITTEN:  Okay, thank you. 

  Anyone from the Office of Planning like to 

make any comments before we proceed? 

  MS. STEINGASSER:  Yes.  The Office of 

Planning did a cursory review of the proposal once it 

came in the package, and we found no policy conflicts 

or objections with the comprehensive plan.  We will 

be preparing a fuller analysis of the case as it 

moves forward. 

  On the issue of emergency versus standard 

rulemaking, we are really kind of neutral on how the 

Commission chooses to proceed on that issue, but we 

would recommend that the case be set down and are 

prepared to provide the Commission with a report 

prior to hearing. 

  CHAIRPERSON MITTEN:  Okay, thank you. 

  MR. JEFFRIES:  Commissioner Parsons, I just 

had a question.  I have looked at child and elderly; 

those are very sort of finite populations, more 
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narrow I guess, and adult is a lot broader.  I guess 

I'm just trying to get comfortable with, to add 

adult, what are sort of the services that are more 

targeted for an adult, which is a very broad range?  

I see here it says counseling, education, but I'm 

just trying to get a sense of how is adult sort of a 

different class?  I mean it seems very broad to me. 

  MR. PARSONS:  Well, in this case all of the 

adults were disabled. 

  MR. JEFFRIES:  They were all disabled, 

okay. 

  MR. PARSONS:  Yes, physically disabled in 

some way. 

  MR. JEFFRIES:  Okay. 

  MR. PARSONS:  Or portaged, if you will, to 

the facility during the day and were given therapy, 

counseling, education, the same thing that is in this 

definition. 

  MR. JEFFRIES:  Okay, so disabled adults or 

adults that are afflicted with some type of -- 

  MR. PARSONS:  Correct. 

  MR. JEFFRIES:  Okay, thank you. 

  MR. PARSONS:  Thank you. 

  CHAIRPERSON MITTEN:  I just have a 

logistical question, which is, who's the applicant? 
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  MR. PARSONS:  I hope it's not me. 

  (Laughter.) 

  CHAIRPERSON MITTEN:  Well, someone is going 

to have to sit down there and make the -- 

  MR. PARSONS:  I was hoping the Office of 

Planning would undertake that, but maybe not. 

  MS. STEINGASSER:  We would be happy to take 

that role. 

  CHAIRPERSON MITTEN:  Okay.  Mr. Parsons is 

visibly relieved. 

  (Laughter.) 

  MR. HOOD:  Madam Chair, are we doing this 

on an emergency basis or -- I'm not clear on that. 

  CHAIRPERSON MITTEN:  Well, maybe if Mr. 

Parsons would make a motion, then we could be clear. 

  MR. PARSONS:  Yes, that's not my intent. 

  MR. HOOD:  It's not your intent? 

  MR. PARSONS:  No. 

  MR. HOOD:  You mentioned EEF; I remember 

that fiasco. 

  (Laughter.) 

  MR. PARSONS:  Well, at least that was a 

citywide emergency of many applications coming down 

the pipe, and this does not seem to be the case here. 

  So I would move that we set down for 
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hearing this text amendment designating adult 

development centers as a permitted use by special 

exception or as a matter of right.  I guess it has 

already been given a Case Number of 05-01, our first 

case of the year, but do that in such a way that the 

advertisement include the Proposed Notice of 

Rulemaking and it not be done as emergency, as I 

originally imagined it. 

  CHAIRPERSON MITTEN:  I just need maybe -- 

who's down there?  Alan.  Mr. Bergstein, if we 

published the Notice of Proposed Rulemaking, 

normally, we do that after we take proposed action.  

So in Mr. Parsons' motion, if we agree to that, are 

we in effect taking proposed action? 

  MR. BERGSTEIN:  Really, when you take 

proposed action, you are doing it to satisfy the 

charter requirement that after a hearing you provide 

your map or text amendment to NCPC for their 30-day 

period review.  There's nothing in the Administrative 

Procedures Act that requires you to wait until after 

hearing to issue a Notice of Proposed Rulemaking.  At 

least I know that WASA, for example, when they issue 

or propose to have a rate change, their rules require 

that they do the Notice of Proposed Rulemaking at the 

same time as the hearing notice, so that the written 
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comment period actually precedes the oral comment 

period. 

  So this is just a way, because of the fact 

that there is a BZA proceeding that is, in essence, 

on hold pending this, to save a little bit of time on 

the back end by having a Notice of Proposed 

Rulemaking being issued at the same time of the 

advertisement, so that the only thing you would have 

to do after hearing is to send it to NCPC, but you 

can certainly wait.  I'm just suggesting that this be 

a way of, in essence, saving six weeks after hearing 

waiting for the notice to be sent to documents, 

public for 30 days, to final action, and then another 

week before publication.  So it is just a matter of 

doing it on the front end rather than on the back 

end. 

  CHAIRPERSON MITTEN:  And would that 

efficiency only be enjoyed if we did not, after 

hearing, amend the Proposed Rulemaking? 

  MR. BERGSTEIN:  That's right.  If you 

amended the proposed text in such a way that it 

diverts significantly from the original text, then we 

would have to do a revised Notice of Proposed 

Rulemaking at that time. 

  CHAIRPERSON MITTEN:  Okay.  I'll second the 
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motion. 

  Is there any further discussion? 

  MR. HILDEBRAND:  I guess I'm still trying 

to understand exactly what type of uses we are 

capturing and how they are differing.  I see 

education, for example, as a listed use as an adult 

development center.  So is that like a training 

facility where you might go to enhance your computer 

skills?  Would that be considered now an adult 

development center or is it specific to a person with 

a handicap of some definition? 

  I mean children are children; the elderly 

are the elderly.  Are you saying that the adult 

population is somehow not all adults? 

  MR. PARSONS:  It's all adults that would 

receive these kinds of -- 

  MR. HILDEBRAND:  Counseling or education? 

  MR. PARSONS:  Right. 

  MR. HILDEBRAND:  So any computer training 

center might become an adult development center? 

  MR. PARSONS:  Well, this is generally 

geared towards care of some kind, and that's a 

different category than an educational institution. 

  MR. HILDEBRAND:  I was just going by the 

proposed text here -- 
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  MR. PARSONS:  Yes. 

  MR. HILDEBRAND:  -- describing what an 

adult development center might include. 

  MR. PARSONS:  Well, we may look at during 

the process revising this a little bit, but the care 

is the keyword here, I think, in the first sentence 

of the definition. 

  MR. JEFFRIES:  Commissioner Hildebrand, I 

guess that is sort of a bit where I was going in 

terms of somehow describing the type of adult because 

adult seems so incredibly broad.  Does that adult 

have to be disabled?  But we can get into that 

discussion.  I'm fine with setting it down, but I 

think that is just something that I would like to get 

more comfortable with. 

  MR. PARSONS:  Sure. 

  MR. JEFFRIES:  The defining the actual type 

of adult. 

  MR. HILDEBRAND:  Well, it just seems that 

in this sentence the definition encompasses child 

care centers, preschools, nurseries, before- and 

after-school programs, senior care centers, elder 

programs.  Those seem to conjure up very specific 

images.  I'm trying to get a similar specific image 

of what an adult development center would be. 
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  MR. JEFFRIES:  Absolutely, I would agree 

with Commissioner Hildebrand. 

  CHAIRPERSON MITTEN:  Well, then there seems 

to be this distinction that is contained in the 

definition so far, which is, when you think of 

children, okay, it is preschool and nursery school 

but not elementary school. 

  MR. JEFFRIES:  Right. 

  CHAIRPERSON MITTEN:  That's somehow 

different.  So what's different about that?  Whatever 

makes that different is sort of what we're, I think, 

trying to distinguish from just an educational 

facility for adults. 

  MR. HILDEBRAND:  Such as a monitoring 

thing, a notion that you're supervised somehow while 

you're there. 

  CHAIRPERSON MITTEN:  Uh-hum. 

  MR. JEFFRIES:  Yes, correct. 

  CHAIRPERSON MITTEN:  Yes.  Well, this will 

give us some time to think about it further. 

  MR. PARSONS:  All right, good. 

  CHAIRPERSON MITTEN:  Okay, so anyone else 

have comments, questions? 

  (No response.) 

  All those in favor please say aye. 
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  None opposed. 

  Mrs. Schellin? 

  MS. SCHELLIN:  The staff will record the 

vote 5 to 0 to 0 to approve Case No. 05-01 for set 

down, Commissioner Parsons moving, Commissioner 

Mittens seconding; Commissioners Hildebrand, Hood, 

and Jeffries in favor, and just to confirm, a 

rulemaking case. 

  CHAIRPERSON MITTEN:  Say that again -- 

"just to confirm"?  I didn't hear about that. 

  MS. SCHELLIN:  That it will be a rulemaking 

case. 

  CHAIRPERSON MITTEN:  Yes. 

  All right, next on the agenda is Proposed 

Action, and the first case is Case No. 04-13, and 

this is Logan Phase II LLC at 1200 to 1224 R Street, 

Northwest. 

  Mrs. Schellin, did you want to just give us 

an overview of the additional submissions we have or 

not?  I can do it if you're not -- 

  MS. SCHELLIN:  Yes, I was going to say I 

don't have anything else. 

  CHAIRPERSON MITTEN:  Okay, no, the 

additional submissions that came in after the close 

of the record, but that's fine.  We received a couple 
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of additional submissions -- 

  MS. SCHELLIN:  Yes. 

  CHAIRPERSON MITTEN:  -- from the applicant 

at our request, and these included a fleshing out of 

the use of the community room and some supplemental 

drawings and the proposed findings of fact and 

conclusions of law.  Then we also had a supplemental 

report from the Office of Planning, just to round out 

what we have in the record. 

  So I would open it up for discussion. 

  MR. HILDEBRAND:  I certainly was pleased to 

see that they had made the plans and elevations 

consistent, and I have a much better understanding 

now, looking at this material sample board, what the 

applicant is proposing for their window systems and 

the ornamental bays on the corner.  I think that one 

exhibit, A11A, is very descriptive. 

  And it's my understanding, looking at these 

drawings, that then the same types of materials would 

also then define the rear elevation.  I notice that 

on A12 they don't specifically note what the 

materials are, but given that the color designations 

that they are using are identical to the front 

elevation, I'm assuming the brick and the precasts 

are carrying around on the rear facade as well. 
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  CHAIRPERSON MITTEN:  Anyone else? 

  MR. PARSONS:  If I could just talk about 

the community room issue, which now is proposed, if 

it is no longer needed for church purposes, that it 

could be converted to residential use, and in that 

case would have to come back to us as a modification 

of the PUD. 

  Obviously, to me anyway, if they came back 

with that as a modification to a PUD to convert it to 

housing, that there would have to be some other 

amenity to the community to balance what they were 

doing.  I wonder if that would be clear. 

  CHAIRPERSON MITTEN:  Well, I guess, in 

part, that is a decision for a future Commission.  

Because the way the order reads now, unless you want 

to insert something to the contrary, the way it reads 

now in Condition 4(e) is "Any substantial change of 

uses in the community room as determined by the 

Zoning Administrator shall require approval by the 

Zoning Commission as a modification to the PUD, 

including any conversion of the space to another use, 

including housing." 

  So I think it would be up to that 

Commission, when that modification was brought 

forward, to determine whether, in fact, converting to 
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housing was an amenity or was not, unless we're going 

to establish that now. 

  MR. PARSONS:  Well, I was going to suggest 

that we do. 

  CHAIRPERSON MITTEN:  Okay. 

  MR. PARSONS:  I was going to suggest that 

we add a sentence:  "However, this would be 

considered to be replacement of an amenity which 

would require an offsetting amenity at that time."  I 

haven't written that down, so it wasn't very 

articulate, but that's the concept. 

  CHAIRPERSON MITTEN:  Actually, what you 

said and what I thought your point was are two 

different things.  You said:  And that would be the 

replacement of an amenity which would require an 

equivalent amenity at that time, but I thought you 

were saying specifically that housing would not be 

that amenity. 

  MR. PARSONS:  That's what I meant, yes. 

  CHAIRPERSON MITTEN:  Oh, okay. 

  MR. PARSONS:  I sense underwhelming 

enthusiasm. 

  (Laughter.) 

  MR. HILDEBRAND:  I guess I'm trying to 

understand, too.  So the gist of it is that providing 
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or changing it to housing in and of itself would not 

be a significant enough amenity to replace the 

community center aspect that is being lost? 

  MR. PARSONS:  Well, now if we take Mr. 

Jeffries' suggestion, maybe the idea that it be 

affordable housing would be considered -- 

  MR. HILDEBRAND:  Yes, I think that would be 

-- certainly, at this point in time I would certainly 

look at that favorably. 

  MR. HOOD:  But my question would be, like 

we normally here, is it doable?  Sure, like she said, 

a future Commission or whoever decides, if this even 

actually happens, the question will be, is this 

affordable housing doable, here what I think they're 

asking with three homes, is that doable? 

  MR. PARSONS:  Well, it might be then. 

  MR. JEFFRIES:  What do you mean doable? 

  MR. HOOD:  Well, the argument I always 

hear, that we can't afford to do this with the 

project or it's not doable from a financial 

standpoint. 

  MR. JEFFRIES:  Well, I mean, currently, the 

space is a community center.  Obviously, it is going 

to take a certain amount of work to put in demising 

partitions and create a unit, but it would seem to me 
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that, if we're looking at the complete elimination of 

a community amenity, that there needs to be some 

level of replacement.  I mean we can talk about 

whether it is affordable housing or something else, 

but I definitely agree with Commissioner Parsons that 

there needs to be some level of consideration or 

exchange. 

  MR. HOOD:  I would agree with that, but I'm 

just saying, are we putting the applicant in a 

position that's going to come down eventually and say 

that I can't do that? 

  MR. BERGSTEIN:  Could I just -- 

  MR. HOOD:  I would agree, but let me back 

up.  I had a problem with the community center the 

way it was being used at first, but now that I 

understand, I guess through the hearing and the 

materials, some of the things that it is going to be 

used for, before a church relocates, then I have a 

better understanding, and I am actually going 

anticipating it happening since we're doing educating 

guessing up here, as far as I'm concerned.  It may 

happen or it may not.  I just want to make sure we 

don't put this applicant in a position that they 

cannot do the affordable piece, but I would agree 

with Mr. -- 
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  MR. JEFFRIES:  I would say I'm a little 

familiar with the Metropolitan Baptist Church.  My 

suspicion -- I don't know this for a fact, but I do 

feel that in so many years this community room is 

going to be changing, particularly as they become 

more entrenched in Largo, and so forth.  I think it 

is very likely that it is going to come back in some 

capacity. 

  I don't know whether we allow them to make 

another proposal about what would be an appropriate 

replacement, but -- 

  MR. BERGSTEIN:  What I was going to suggest 

is that there be a statement that just says that 

market rate housing would not be seen as a comparable 

amenity, but other amenities such as affordable 

housing.  So that, rather than imposing it, you would 

just indicate what the guidance might be. 

  MR. PARSONS:  I'm seeing nodding heads.  

I'm ready for a motion. 

  CHAIRPERSON MITTEN:  Hold on just one 

minute and then do as you will. 

  (Laughter.) 

  I guess I'm just a little uncomfortable 

like looking into the future and saying, "Oh, but if 

you come back and want to modify X, Y, Z, we're going 
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to tell you now what's an amenity and what's not."  

The fact of the matter is the amenity that is 

contained, the residential-related amenity that's 

contained in the proposal as it is is affordable 

housing.  So residential use is not an amenity.  It 

is not contained in this order.  We are not guiding a 

future Commission by suggesting that it is an 

amenity. 

  And the applicant is not going to be this 

applicant.  The applicant is going to be the church 

because the church is the one owning the unit now, 

and presumably they would be the one seeking the 

modification. 

  I guess this seems like a very small thing, 

but I'm just wondering, if we have this practice now, 

what is this going to lead to in terms of people 

asking us to control things in the future, like, 

"Well, we like this" or "We like this user," but if 

it's not this specific user, it's not this specific 

user, we want you to make sure that it's controlled 

the way we all want it now. 

  I just think that we should trust the 

future Commission. 

  MR. HILDEBRAND:  Actually, with the 

community space, too, there's the six parking spaces. 
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 It's not just the community center proper. 

  I guess I tend to agree with you in that it 

is really almost preemptive to try to determine what 

some future need in that community might be that 

could be a potential benefit or amenity in years to 

come.  The nature of the community could be 

significantly different 10 years from now than it is 

right now today. 

  MR. JEFFRIES:  Yes, like a serious push for 

more housing.  When I was at NCRC, and I've seen it 

since I've been on the Commission, and a lot of 

people will call it "bait and switch," and all these 

kinds of things.  I think there is a lot of case 

history that really talks to the fact that it is very 

likely that certain things could happen. 

  I mean, Chairperson Mitten, I clearly 

understand what you're saying in that we shouldn't be 

terribly too prescriptive at this point, but I do 

just have serious concerns about the future of this 

community center and what it looks like.  Let's hear 

from the other Commissioner. 

  MR. PARSONS:  Well, the way it reads to me 

is I could come back here as soon as all of us leave 

-- I don't plan to leave. 

  CHAIRPERSON MITTEN:  Ever. 
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  (Laughter.) 

  MR. PARSONS:  I was going to mention that. 

 So I'll be here; I might be able to function and say 

this Commission obviously intended for this to be 

converted to housing. 

  CHAIRPERSON MITTEN:  Well, why don't we 

take out the "including housing" part? 

  MR. PARSONS:  All right, that's a 

compromise.  We are getting there. 

  CHAIRPERSON MITTEN:  Okay. 

  MR. PARSONS:  But that's what this says to 

me. 

  CHAIRPERSON MITTEN:  Okay. 

  MR. PARSONS:  I would not repeat anything 

else to that Commission other than this paragraph and 

say:  You see what that Commission intended.  If this 

community room didn't work out, it would be a simple 

conversion and probably put it on the consent 

calendar, or try to.  So maybe that is the way to do 

it, just take out "including housing." 

  CHAIRPERSON MITTEN:  Okay. 

  MR. HILDEBRAND:  If you take it, does it 

also have to be reflected, then, in the Findings of 

Fact, to me, to strike any of that text about the 

proposed alternate uses, three condominium use.  I'm 
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looking at page -- well, it doesn't have a page 

number.  I think it is 23H where it talks about the 

community room. 

  CHAIRPERSON MITTEN:  I'm catching up with 

you.  Just a second. 

  MR. BERGSTEIN:  Since this is proposed, we 

can go through the order and make any conforming 

changes for you by final action. 

  MR. HILDEBRAND:  Okay. 

  CHAIRPERSON MITTEN:  And while we are doing 

that, we might want to just focus in on making a 

comment to address what Mr. Hildebrand said a minute 

ago about the six parking spaces because we treat the 

other parking spaces -- 

  MR. HILDEBRAND:  They are part of the 20 

that are being offered as for sale to the community 

as also another amenity. 

  CHAIRPERSON MITTEN:  Right, but there will 

be six parking spaces associated with this, with the 

community center. 

  MR. HILDEBRAND:  The community center, 

right. 

  CHAIRPERSON MITTEN:  So we will have to 

think about that. 

  While we are on the subject of the 
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community center, in the Supplemental Report from the 

Office of Planning, they recommended additional 

conditions on the community room, so that it wouldn't 

have adverse impacts.  Some of them have more or less 

been incorporated into the applicant's proposed 

conditions, but some haven't.  So I just wanted to 

call those out to see which, if any, we wanted to 

include, and those would be No. 2, no commercial 

rentals of the community room be permitted, and the 

room will not be used as a community food bank. 

  I think the time control -- they had a 

little bit -- they fleshed out -- the applicant had 

suggested that programs would end no later than 11:00 

p.m.  The Office of Planning says all programs end by 

10:30 p.m. with all cleanup-related activities ending 

by 11:00 p.m.; only the offices may be occupied after 

11:00 p.m., but limited to employees only with no 

counseling permitted.  So you can sort of take your 

pick of those two versions. 

  No. 4, this is OP's No. 4.  An extra layer 

of drywall or other sound-proofing material be added. 

  Then No. 5, which deals with access to the 

community room either being from Vermont Avenue or a 

stairwell from the garage. 

  If I could ask the Office of Planning, did 
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you discuss your proposed conditions for the 

community room with the applicant? 

  MR. MORDFIN:  Yes, we did.  We had met with 

them or they had met with us, and we had discussed 

how the community room would be used, and that's how 

the Office of Planning came up with these conditions. 

  CHAIRPERSON MITTEN:  But their reaction was 

not to include your conditions?  I mean, have they 

rejected your -- 

  MR. MORDFIN:  Or perhaps it is just the way 

we interpreted it.  We had the meeting and the way we 

saw what we had talked about at the meeting was what 

the Office of Planning wrote up, and then they also 

wrote up their additional submission to the Zoning 

Commission indicating also what we had agreed upon, 

and they don't quite exactly match. 

  CHAIRPERSON MITTEN:  Okay, that's so 

helpful for us.  Okay, thanks.  So I guess it is up 

to us to decide which, if any, of the -- go ahead. 

  MR. JEFFRIES:  This is way too regulatory, 

I think, as relates -- 

  CHAIRPERSON MITTEN:  You have been on the 

BZA, haven't you? 

  (Laughter.) 

  MR. JEFFRIES:  Right.  I'm not certain how 
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the applicant feels, but I guess, could the Office of 

Planning, could you just give me a little bit more 

background on just sort of the genesis of this level 

of detail for this community room? 

  MR. MORDFIN:  Well, we discussed the use of 

the community room, how it might affect other people 

who are living in the building because it is also a 

residential building, and they had indicated to us 

that their programs end by 10:30 p.m.  Then we 

figured, well, then if everyone is out by 11:00, then 

that should help solve that problem. 

  So that's kind of what they wrote; it's 

kind of what we wrote, but we put that the programs 

end by 10:30 and they had put that everything ends by 

11:00.  I'm not sure how much difference there is in 

all of that, except that I guess ours is a little 

more detailed than what the applicant had put in. 

  The applicant had also volunteered that 

something like an additional layer of drywall could 

be added to the ceiling of the community room, and 

that would help provide some additional sound-

proofing to the people that live directly above the 

room to kind of ameliorate or mitigate any issues 

with noise coming from whatever activity may be going 

on in that room. 
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  The access I think I don't see an issue 

with that, that there was an issue with that between 

us and the applicant, that there would be nobody 

coming into that community room that would then be 

able to access the building unless they actually 

lived there. 

  As for the commercial rentals and the 

community food bank, the applicant indicated that 

they wouldn't be using it for either commercial 

rentals or as a community food bank.  Right now some 

of the different activities that they have going on 

in the church and the buildings that they own that 

are on the site right now include a whole variety of 

uses.  We wanted to make sure that there weren't 

community rentals and a community food bank, which 

involves a lot of people coming and going and coming 

and going, in this residential building because it is 

primarily a residential use, the building.  So that's 

where we got the level of detail. 

  I guess the last one would be the first 

one, which would be the number of people in each of 

the spaces, the offices and the community room, and 

we pulled that directly from the applicant. 

  MR. JEFFRIES:  And if they should be there 

to 11:00, what happens then? 
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  MR. MORDFIN:  Do you mean if you adopt -- 

  MR. JEFFRIES:  Well, do you call the Zoning 

Administrator? 

  MR. MORDFIN:  Oh, what happens?  Well, then 

they would be in violation of the order. 

  MR. JEFFRIES:  Well, we wouldn't want that. 

  (Laughter.) 

  MS. McCARTHY:  I think it was that if those 

conditions existed and were incorporated in 

agreements, and the church understood that that was 

the rule, and anybody using the room understood that, 

that our hope was that was basically self-enforcing, 

that everybody just understood that was the condition 

for its use. 

  MR. JEFFRIES:  Thank you. 

  MR. HILDEBRAND:  I could just see a really 

nice wedding reception taking place here, and it's 

10:30 and someone upstairs in the apartment directly 

above whose living room is right above this rocking 

wedding reception, which some of the ones I've been 

to have been pretty bold -- 

  MR. JEFFRIES:  And then they call the 

Zoning Administrator. 

  MR. HILDEBRAND:  Probably. 

  (Laughter.) 
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  CHAIRPERSON MITTEN:  That's what that extra 

level of sound-proofing is for. 

  MR. HILDEBRAND:  One thing I guess I also 

wanted to clarify on that, on the community room, 

too, I notice in (b), on 4(b), it says that the 

church will make the room available two times a 

month.  Are those like two separate days a month that 

the room will be available all day or could both of 

those times occur on one day, like two meetings, one 

day?  It just seems like such -- I don't have a clear 

understanding of what the intent is there. 

  CHAIRPERSON MITTEN:  Are you putting that 

to the Office of Planning as a question? 

  MR. HILDEBRAND:  Yes, as a question. 

  MS. McCARTHY:  I think we had assumed that 

most of the use of the building, of the room, would 

be in the evening and, therefore, you would likely 

only have time for one use. 

  MR. HILDEBRAND:  Okay. 

  MS. McCARTHY:  But it was more the church 

readily indicated that they probably were quite 

flexible about providing even more use, but that we 

would put that in as a minimum, so it was guaranteed 

to be a community amenity as well as an amenity for 

the church's individual clients. 
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  MR. HILDEBRAND:  Okay. 

  CHAIRPERSON MITTEN:  Okay, so I need to 

find out where the consensus is here about the 

community room and about the conditions that have 

been proposed by the applicant.  Is the sentiment 

that we want to incorporate the additional 

conditions, or any of the additional conditions, of 

the Office of Planning or not? 

  MR. HILDEBRAND:  I personally would feel 

that they are very appropriate to add the conditions 

as spelled out by the Office of Planning. 

  CHAIRPERSON MITTEN:  Okay, I'm there, too. 

 Mr. Jeffries is not there. 

  MR. PARSONS:  Well, the reason I am 

hesitating is it seems to me that four and five are 

really design changes, and I've never seen us do this 

before.  We usually request the applicant to take a 

look at this and submit something to us. 

  CHAIRPERSON MITTEN:  Yes. 

  MR. PARSONS:  To see a stairwell out of the 

parking garage -- 

  CHAIRPERSON MITTEN:  I'm sorry, Mr. 

Parsons, that actually was just a recognition of the 

way the room was designed, that the developer had 

pointed out to us that they had carefully designed it 
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so that access to the community room would not 

involve any disturbance to the residents of the 

building.  We just put it in there, so that the whole 

range of protections that are there to the building 

residents from any disturbance from the room were 

clear.  So that is not a design change.  That is 

already in there. 

  MR. PARSONS:  So then it should say "the 

stairwell," is that right, instead of "a stairwell"? 

  CHAIRPERSON MITTEN:  Yes, right.  It's not 

adding a stairwell. 

  MR. PARSONS:  I didn't look at the 

drawings. 

  CHAIRPERSON MITTEN:  Right.  With regard to 

four, we just envisioned that that was not really a 

design change; that was simply just encouraging the 

developer to include some sound-proofing so there 

would not be any -- we thought likely the major 

adverse impact, if there were any, could be noise.  

So putting additional sound-proofing in the ceiling 

was just the way of making sure that that didn't 

happen. 

  MR. PARSONS:  All right, I'm okay. 

  CHAIRPERSON MITTEN:  And they had offered 

to do that when we met with them.  So we thought that 
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was an excellent suggestion and we just recognized 

that. 

  Okay, Mr. Hood, did you want to weigh in? 

  MR. HOOD:  I'm actually fine.  I'm just 

trying to see, are we taking out four and five or 

just remaining -- 

  CHAIRPERSON MITTEN:  I think that we would 

keep those in. 

  MR. HOOD:  And we would just ask them to do 

it?  I mean, if they didn't do it, it's not 

enforceable, right? 

  CHAIRPERSON MITTEN:  What's not 

enforceable? 

  MR. HOOD:  The one about the drywall.  We 

are asking them as a courtesy to do this for sound. 

  CHAIRPERSON MITTEN:  That is enforceable.  

If it was determined that they didn't do it, they 

would be violating a condition of the PUD. 

  MR. BERGSTEIN:  I guess I'll jump in.  

Every condition you put in is made enforceable 

through a covenant that the applicant and the owner 

has to sign.  The covenants are enforceable, and 

while it has never happened, if there was a situation 

where there was a chronic violation of a condition, 

our office could seek an injunctive relief either to 
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cease the activity or to compel the activity.  So 

these are all very much enforceable conditions. 

  MR. HOOD:  Okay.  That is good to hear, but 

it is irrelevant.  We have people building houses all 

over the city; it's increased.  But, anyway, I am 

just concerned.  Well, I will say this:  I don't have 

a problem with it.  I just wanted to raise it. 

  But let me ask you about No. 3.  Are we 

allowing enough time here?  Church activities 

sometimes take more than 30 minutes to clean up.  It 

is not a big deal, but I wanted to bring that to our 

attention.  Thirty minutes, if the activity ends at 

10:30, sometimes it takes a little longer to clean 

up, but having never done that, they might not know, 

but it takes a little longer sometimes to clean up 

after a church activity.  It is not a big deal. 

  CHAIRPERSON MITTEN:  I guess on that 

particular condition we could stick with the proposed 

condition by the applicant, which is that any 

programs conducted -- which is their (c), which is 

their 4(c) -- "any programs conducted in the 

community room shall end no later than 11:00 p.m.  

Other conditions governing the operation but not 

restricting the permitted uses of the room may be 

included in the condominium documents as deemed 
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appropriate by the Board of Directors of the 

condominium." 

  So things about cleanup and what-not, I 

don't know if anybody makes more noise cleaning up a 

community room than they do cleaning up their 

kitchen. 

  MR. HOOD:  I would feel comfortable with 

what is proposed by the applicant for that one. 

  CHAIRPERSON MITTEN:  Okay. 

  MR. HILDEBRAND:  I would feel comfortable 

with that, too. 

  CHAIRPERSON MITTEN:  Okay.  So just to be 

clear, on Condition No. 4 of the Proposed Order, we 

have the applicant's (a), (b), (c), (d), (e); (e) is 

being modified to exclude the last two words, 

"including housing."  We're going to, in addition to 

those, add No. 2, restricting commercial rentals; add 

No. 4, regarding an extra layer of drywall, and 

adding No. 5, which deals with access to the 

community room. 

  What I would like to do is just sort of get 

the consensus and then vote the order, you know, yes, 

I guess vote the order up or down.  So we acknowledge 

that Mr. Jeffries doesn't then support that, but 

maybe he will support the order in its entirety. 
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  MR. JEFFRIES:  Yes. 

  CHAIRPERSON MITTEN:  Okay.  I think there 

is at least one other issue that we need to discuss, 

which is Proposed Condition No. 3.  It deals with the 

affordability of the five units.  It says the five 

units will be available for sale as affordable 

housing to residents with an annual income of 

$50,000, and I think not what is intended in the 

discussion of the amenities on just Finding of Fact 

No. 23(b), it says that those five units will be 

available for sale as affordable housing to residents 

with an annual income of 80 percent of the adjusted 

mean income. 

  I think there is a level of precision here 

that is not really what we are looking for.  Like it 

is really hard to make exactly $50,000 and really 

hard to make exactly the 80 percent of the AMI. 

  So that it would be modified to read, "with 

an annual income of a maximum of 80 percent of the 

adjusted mean income."  I would just say that we 

should modify that language in the Finding and then 

incorporate that language into Condition No. 3. 

  Do we have a consensus about that 

modification? 

  MR. JEFFRIES:  Yes. 
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  CHAIRPERSON MITTEN:  Okay.  Anyone else? 

  (No response.) 

  All right, then I would move approval of 

Case No. 04-13 with the modifications to the order as 

discussed. 

  MS. McCARTHY:  I'm sorry, Madam Chair, 

since the time all of this was submitted, we have had 

a meeting with the Department of Housing and 

Community Development and they had expressed some 

concern that some of the affordable housing that has 

been included in some PUDs, the orders were not 

always consistent in terms of their terms, and the 

Department of Housing and Community Development was 

nervous about whether this is going to make it 

difficult for them or inefficient for them to 

administer this efficiently. 

  So I wonder if the Commission would be 

willing to approve that and include some language 

that would allow -- what we are doing right now with 

the Department of Housing and Community Development 

is working out, and we expect to get it done within 

just a matter of a week, a consistent set of terms 

that can from now on go to the Commission every time 

we do one of these.  So that every one of the terms 

is clearly defined and understandable. 
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  I wonder if the Commission would be willing 

to adopt this general provision, but permit that to 

be further refined by the agreement with the 

Department of Housing and Community Development? 

  CHAIRPERSON MITTEN:  Well, the condition as 

it reads right now, and you can tell me if you think 

this is not sufficient, speaks about the 

affordability, and then it says, "pursuant to 

eligibility requirements and enforcement mechanisms 

to be developed in accordance with the D.C. 

Department of Housing and Community Development 

recommendations." 

  Now are you suggesting that we need to 

flesh that out and incorporate that into the order 

itself? 

  MS. McCARTHY:  Well, it may be that that is 

broad enough to consider it.  The major thing that 

wasn't in there is the provision about the length of 

time for which it has to be affordable, which 

certainly can be considered an enforcement mechanism 

as part of the Department of Housing and Community 

Development's enforcement and monitoring. 

  CHAIRPERSON MITTEN:  Well, the length of 

time right now, there's no limit as included here.  I 

mean we have had limits in other ones, but that is 
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not how this is expressed here. 

  MS. McCARTHY:  Okay.  Well, then -- 

  MR. HILDEBRAND:  I was assuming it would be 

forever affordable housing. 

  MS. McCARTHY:  That's right. 

  CHAIRPERSON MITTEN:  Okay. 

  MR. HILDEBRAND:  Can I add one just small, 

minor thing? 

  CHAIRPERSON MITTEN:  Could I just interrupt 

you for a second? 

  MR. HILDEBRAND:  Sure. 

  CHAIRPERSON MITTEN:  And can I get a 

second? 

  MR. PARSONS:  Second. 

  CHAIRPERSON MITTEN:  Thank you. 

  You have the floor, Mr. Hildebrand. 

  MR. HILDEBRAND:  I'm sorry, I didn't mean 

to step on your second.  But I had just noticed 

something that I scribbled here in the margin on 

Finding of Fact No. 22 for the lot occupancy and rear 

yard requirements. 

  The last sentence says, "Based on the 

above, the Commission finds that the proposed 

deviation from side yard and lot occupancy 

requirements is appropriate." 
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  CHAIRPERSON MITTEN:  I'm sorry, I am not 

with you yet.  Twenty-two? 

  MR. HILDEBRAND:  Twenty-two. 

  CHAIRPERSON MITTEN:  Oh, okay, and where 

are we? 

  MR. HILDEBRAND:  The very last sentence on 

the page. 

  CHAIRPERSON MITTEN:  Oh, okay. 

  MR. HILDEBRAND:  I'm not sure that we found 

that the deviation was necessarily appropriate, but I 

think we found that it would not negatively impact 

the adjacent community. 

  CHAIRPERSON MITTEN:  Okay. 

  MR. HILDEBRAND:  It might be clearer.  I 

said it was small. 

  CHAIRPERSON MITTEN:  Oh, so what would you 

want to say?  "Based on the above, the Commission 

finds that the proposed deviation from the side yard 

and lot occupancy requirements has no adverse 

impact" -- 

  MR. HILDEBRAND:  "Has no adverse impact on 

the adjacent community." 

  CHAIRPERSON MITTEN:  Let's try "will have". 

 Okay, we'll accept that as further amendment. 

  Anyone else?  Further discussion?  Further 
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changes? 

  (No response.) 

  All right, then, all of those in favor 

please say aye. 

  I don't believe we have dissenters, do we? 

  MS. SCHELLIN:  Staff will record the vote 5 

to 0 to 0 to approve proposed action on Case No. 

04-13 with the modifications as discussed, 

Commissioner Mitten moving, Commissioner Parsons 

seconding; Commissioners Hildebrand, Hood, and 

Jeffries in favor. 

  CHAIRPERSON MITTEN:  Thank you. 

  I think what we will do right now is just 

take the third case for proposed action because I 

think we can do that one relatively quickly, and then 

we'll take up Forest Hills.  So we'll just move up on 

the agenda the third case for proposed action, which 

is Case No. 01-13, which is the request to modify two 

conditions to the IMF PUD.  We just heard this last 

week, so it should be fresh in everyone's mind. 

  Mr. Parsons, you had your light on. 

  MR. PARSONS:  Oh, I'm sorry. 

  CHAIRPERSON MITTEN:  Okay, if you'll 

remember, this just had to do with the fact that 

there were benches that had been proposed for three 
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parks proximate to the IMF PUD site, and the design 

of those benches was no longer acceptable to the Park 

Service, and the IMF is proposing an alternative 

amenity.  Then they are also proposing a change just 

to the timing of the delivery of the balance of the 

amenities. 

  I'll just keep talking.  I think one of the 

issues that we -- there were a couple of issues that 

were raised in the hearing.  I think people were 

taking issue with the fact that we were finding or 

that it was being suggested that investing in these 

parks was an amenity at all.  The fact of the matter 

is that was sort of already visited by the Commission 

in approving the order in the first place, because we 

said those benches would go into those parks. 

  So I think it would be inconsistent with 

the overall findings of the Commission that we would 

now change our position that doing anything in those 

parks is an amenity.  I mean I think we've already 

decided that. 

  So then the issue becomes there was an 

investment that had been quantified, however 

inaccurately at the time, that the benches would be 

worth $132,000, and now the amenity that is being 

targeted into those parks specifically is $250,000, 
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broken down between new design and prototype on the 

bench, and then additional maintenance for those 

parks.  So I think that is really where we should 

focus our attention. 

  I would just ask, is there anyone who would 

like to pick up the ball or shall I keep going?  Mr. 

Parsons? 

  MR. PARSONS:  I can help you out.  

Certainly, I just want to make a comment on your 

first point, that this Commission established a long 

time ago, in the eighties, that enhancing parks and 

caring for them could be a joint responsibility and 

would become an amenity.  I think on at least 10 

previous occasions we have done that.  So I would 

concur that we are not going to set that precedent 

aside. 

  But it would seem to me that the original 

proposal, even though not included in the decision 

part of the order, for $132,000, it was included in a 

Finding of Fact.  That was the anticipated amount to 

go to the Park Service, and that should be what it 

is.  That is, by increasing this by $100,000, round 

figures, to the Park Service, up to $250,000, then 

takes $100,000 away from the other aspect of the 

amenity that was to go to the local parks.  I think 
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that's fair and that is what it should be. 

  I would propose to make a motion to revise 

the condition to the $132,000 level. 

  CHAIRPERSON MITTEN:  Okay. 

  MR. PARSONS:  But keep the sentence as is, 

"design a new prototype to submit a bench," and so 

forth. 

  CHAIRPERSON MITTEN:  Right.  So that the 

beginning of it would just change to say, so the new 

Condition No. 8(a) would be "IMF shall expend the 

total sum of $132,000 for the following things." 

  MR. PARSONS:  Correct. 

  CHAIRPERSON MITTEN:  And everything else 

would be the same?  I think that is a very worthwhile 

suggestion. 

  MR. HILDEBRAND:  And I agree with that, 

Madam Chair. 

  MR. PARSONS:  And I would so move. 

  CHAIRPERSON MITTEN:  And I would so second. 

  Is there any further discussion? 

  (No response.) 

  All right, then, all those in favor of 

approving the motion as put forward by Mr. Parsons 

please say aye. 

  None opposed. 
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  And I would just say that, although Mr. 

Jeffries gave us an absentee vote before he left, he 

did not hear the actual motion.  So we'll have to 

vote him as not present. 

  MS. SCHELLIN:  Okay.  Staff will record the 

vote 4 to 0 to 1 to approve Case No. 01-13A as 

modified, Commissioner Parsons moving, Commissioner 

Mitten seconding; Commissioners Hildebrand and Hood 

in favor, and Commissioner Jeffries not present, not 

voting. 

  CHAIRPERSON MITTEN:  Thank you. 

  I feel like I need to drag my feet a little 

bit because we took great pains to make sure we had 

five Commissioners who had read, or had lived through 

or read the Forest Hills Tree and Slope Overlay case, 

and without Mr. Jeffries, I think we're just going to 

keep moving on the agenda and hold off on Forest 

Hills until he comes back. 

  So I'll move next to final action.  The 

first case under final action is Case No. 04-19, 

which are the egg-shaped digesters for WASA. 

  Just to remind everyone, there's two issues 

here.  One is that the egg-shaped digesters were 

proposed to us as a PUD, which we took proposed 

action on the PUD.  What we did not take proposed 
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action on is the height variance because that only 

requires a single vote.  So we will be taking two 

votes tonight.  The first will be for final action on 

the PUD, and if that is favorable, then we will put 

the height variance to a vote. 

  So are there any motions, comments, 

discussion? 

  MR. HILDEBRAND:  Madam Chair, could I make 

one comment under the decision listed for the order? 

 And it is Decision No. 3C. 

  You will recall that when we were 

discussing the design -- 

  CHAIRPERSON MITTEN:  3C?  I'm sorry. 

  MR. HILDEBRAND:  I'm sorry, it's on my page 

24, but I have the redlined version, not the final 

version. 

  CHAIRPERSON MITTEN:  Are you on 04-19? 

  MR. HILDEBRAND:  Yes. 

  CHAIRPERSON MITTEN:  I don't have 24 pages 

to my order; I have 11.  Oh, I see what you're 

saying.  Oh, okay. 

  MR. PARSONS:  It's now No. 2, "The exterior 

design features shall be as finally approved by the 

Commission."  Fine Arts I think is what you're after. 

  CHAIRPERSON MITTEN:  Okay, I'm with you 
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now. 

  MR. HILDEBRAND:  I may be looking at the 

wrong one yet again because, even on my other one, it 

is still on page -- 

  MR. BERGSTEIN:  He is looking at the right 

one.  He is looking at (c), which is to make minor 

modifications to the exterior design materials in 

response to recommendations from the D.C. Commission 

on Fine Arts.  It's part of the flexibility 

provisions. 

  CHAIRPERSON MITTEN:  I've got it.  Go 

ahead.  I'm sorry. 

  MR. HILDEBRAND:  Under the Findings of 

Facts, there was a statement that reflected what we 

had said in the hearing, which was that the 

architectural character of the elevated walkways and 

the decorative treatments on the eggs were in 

themselves defining characteristics of the design.  

We found that the design was of a superior quality. 

  So I would like to add to this Item (c) 

that there is the flexibility to make minor 

modifications to the exterior design with materials 

in response to final recommendations initiated by the 

D.C. Commission of Fine Arts, excluding the 

elimination of character-defining elements of the 
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design. 

  CHAIRPERSON MITTEN:  I like it. 

  MR. HILDEBRAND:  Because I think it's my 

recollection that Fine Arts was also concerned about 

landscaping issues, in addition to -- 

  CHAIRPERSON MITTEN:  Well, do you want to 

just expand a little bit further and say what those 

character-defining elements are? 

  MR. HILDEBRAND:  The character-defining 

elements are the interlocking arches that create the 

support structure for the elevated walkways and how 

those patterns then interconnect to the striping that 

is superimposed on the egg shape, so that you get 

this beautiful reference to the Francis Scott Key 

Bridge in Georgetown. 

  CHAIRPERSON MITTEN:  I think we should say 

it in the order, and maybe we could do it just a tiny 

bit more succinctly than you just did, although it 

was beautiful, what you said. 

  (Laughter.) 

  MR. HILDEBRAND:  Architects, they just go 

on, you know. 

  (Laughter.) 

  How about, "excluding the elimination of 

the arched bridges that define the character of the 
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design."? 

  MR. PARSONS:  Did you want to add any 

ornamentation on the digesters themselves or just 

stick with the bridges? 

  MR. HILDEBRAND:  Well, I think it is 

critical how those lines from the bridges carry 

through with the striping on the eggs themselves. 

  MR. PARSONS:  Right. 

  CHAIRPERSON MITTEN:  Well, you know, when 

we were having this discussion, and I really would 

like to know how far we can go.  I mean, what if the 

Commission on Fine Arts says, "The only thing we'll 

approve is unadorned eggs."  I remember we really 

liked that treatment.  So what happens when you get 

to an impasse like that? 

  MR. PARSONS:  The Commission of Fine Arts 

is advisory. 

  CHAIRPERSON MITTEN:  Oh, really?  Only?  

Okay, well, then I say we -- 

  MR. HILDEBRAND:  Go for it. 

  CHAIRPERSON MITTEN:  -- keep it all in.  

Okay.  Just run it past us one more time. 

  MR. HILDEBRAND:  How about we'll say it 

this way:  "Excluding the character-defining elements 

such as the interlocking arch structure supporting 
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the elevated walkways and the continuing striping on 

the eggs themselves"? 

  CHAIRPERSON MITTEN:  I really like that. 

  MR. HILDEBRAND:  Architects, we can't be 

succinct, I'm sorry. 

  CHAIRPERSON MITTEN:  No, that's great.  

That's fine.  I'm happy to know that we can insist on 

something like that because that makes a big 

difference in that project, I think. 

  Anything else? 

  MR. HILDEBRAND:  That was my one comment. 

  CHAIRPERSON MITTEN:  Okay.  Well, then I 

will move that we approve the PUD order as amended by 

Commissioner Hildebrand for Case No. 04-19. 

  MR. HILDEBRAND:  Second. 

  CHAIRPERSON MITTEN:  Is there any further 

discussion about the PUD? 

  (No response.) 

  All those in favor please say aye. 

  Mrs. Schellin? 

  MS. SCHELLIN:  Staff will record the vote 4 

to 0 -- I'm sorry, 5 to 0 to 0 to approve the PUD 

portion of Case No. 04-19, Commissioner Mitten 

moving, Commissioner Hildebrand seconding, and 

Commissioners Hood, Jeffries, and Parsons in favor. 
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  CHAIRPERSON MITTEN:  Okay, thank you. 

  Then next we have the height variance which 

is discussed in some detail on, let's see, the order 

that is the sort of expanded version, starting on 

page 12.  I think they certainly did make their case 

for the variance in terms of the unique circumstances 

both for the site and the digesters themselves, and 

that there would be no adverse effects and this would 

not impair the zone plan. 

  So I would move approval of the variance 

request as well. 

  MR. HOOD:  Second. 

  CHAIRPERSON MITTEN:  Is there any 

discussion on that? 

  (No response.) 

  All those in favor please say aye. 

  Mrs. Schellin, it's unanimous. 

  MS. SCHELLIN:  The staff will record the 

vote 5 to 0 to 0 to approve the height variance in 

Case No. 04-19, Commissioner Mitten moving, 

Commissioner Hood seconding; Commissioners 

Hildebrand, Jeffries, and Parsons in favor. 

  CHAIRPERSON MITTEN:  Thank you. 

  Well, I think since we are almost to the 

end and Forest Hills is bound to be a little bit of a 
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lengthy discussion, I'm going to just keep going to 

the end and finish up, and then we will come back to 

Forest Hills. 

  Okay, next under final action is Case No. 

04-23.  This is the proposed modification by George 

Washington University of Condition 10 of the Campus 

Plan. 

  If you will recall, we had the original 

proposal to amend Condition 10.  It was modified at 

the hearing by the applicant to have a time limit on 

it, basically.  HOVA would be permitted to be used to 

house freshmen until the fall of 2006, and then it 

was further modified to incorporate the parameters of 

the special program that is currently operated in 

HOVA which gives it sort of a better-than-average 

population of students as it relates to behavior 

problems, and so on. 

  I think I can say with some degree of 

certainty that no one can appreciate the trials and 

tribulations of the GW Campus Plan better than me on 

the Commission.  I appreciate the efforts that the 

applicant made at the hearing to make this as 

comfortable a modification for us as possible, which 

is they said we have an exemplary program in this 

building; here, we'll control that, and we plan to 
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come back with proposed modifications and we will 

have all this additional housing delivered on campus 

by the fall of 2006,  So just let us count it for the 

time being. 

  Notwithstanding that, I think that there is 

a reason to believe that it has a potential for 

adverse impacts to have these freshmen housed off-

campus.  I think there is another approach that we 

can take that will sort of satisfy my long-term 

concerns about having freshmen outside the campus 

boundaries, but capture the good efforts that the 

applicant was making. 

  That would be, rather than approve 

Condition 10 as amended, and amended to have all of 

these wonderful controls on it, but, rather, that we 

deny their request for the modification to Condition 

10, but we stay the enforcement of Condition 10 until 

August of 2006. 

  I would so move. 

  MR. HILDEBRAND:  Second. 

  CHAIRPERSON MITTEN:  Is there any 

discussion? 

  MR. HOOD:  Madam Chair, I guess I'm the one 

that got lost through that very articulate -- 

  CHAIRPERSON MITTEN:  We'll see when we read 
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the transcript how articulate it was. 

  (Laughter.) 

  MR. HOOD:  Did you say we're going to stay? 

 What is the reason?  Why are we doing that to 2006? 

  CHAIRPERSON MITTEN:  The reason is, 

practically speaking, I guess there's two things.  

One is the freshmen need a place to go. 

  MR. HOOD:  Uh-hum, I would agree. 

  CHAIRPERSON MITTEN:  They are either going 

to be in HOVA until the fall of 2006, because that is 

where they are and that is where the university 

controls the property, and that is where they are 

being directed to go, or they will have to move them 

out and there's not enough beds on the campus to 

accommodate them. 

  We heard, there was some testimony 

specifically about how upper-classmen are not going 

to move into HOVA the way it is currently configured. 

  MR. HOOD:  I remember that.  I'm not 

cutting you off. 

  CHAIRPERSON MITTEN:  Okay. 

   MR. HILDEBRAND:  It seems to me what this 

does, it gives the University -- my understanding was 

that the University had made obligations to house 

certain students for the 2005 academic year 
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already -- 

  CHAIRPERSON MITTEN:  Yes. 

  MR. HILDEBRAND:  -- to HOVA, and that by 

giving them the additional time until the fall of 

2006, that would allow them to complete that 

obligation and then institute modifications to HOVA, 

so that it would be ready in the fall of 2006 to 

accommodate upper-classmen instead of freshmen. 

  So this gives them a year to do the design 

work that is necessary and prepare themselves to make 

the modifications in the summer of 2006, so that it 

is ready for upper-classmen in the fall of 2006.  

That was my understanding of where we were going. 

  CHAIRPERSON MITTEN:  Uh-hum.  All right, 

anyone else? 

  (No response.) 

  All right, then, all those in favor of the 

motion to deny the request for the modification to 

Condition 10, but to stay the enforcement of 

Condition 10 until August of 2006, please say aye. 

  Mrs. Schellin, none opposed. 

  MS. SCHELLIN:  Yes, staff will record the 

vote 5 to 0 to 0 to deny the request for the 

modification in Condition 10 but stay the Condition 

until August 2006, Commissioner Mitten moving, 
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Commissioner Hildebrand seconding; Commissioners 

Hood, Jeffries, and Parsons in favor. 

  CHAIRPERSON MITTEN:  Thank you. 

  I will now turn the meeting over to 

Commissioner Hood to handle Case No. 04-08 since I'm 

recused. 

  MR. HOOD:  Thank you, Madam Chair. 

  Colleagues, we have in front of us Zoning 

Commission Case No. 04-08, the St. Elizabeth's 

Hospital.  I will start off with a question.  I 

didn't know if we took proposed action.  I see it's 

under final action.  I don't recall, but we may have. 

 I know recently I know it was discussed, but I don't 

remember if we voted on a proposed action or did we? 

  MS. SCHELLIN:  We did.  We actually 

proposed action, and what happened was it was on the 

agenda last month for final action. 

  MR. HOOD:  Thank you, Ms. Schellin.  Okay, 

Ms. Schellin, maybe I should have gone to you first. 

  MS. SCHELLIN:  Actually, you had deferred 

action on this case regarding the MOU that was 

entered into, and the question was whether those 

conditions were going to be included in the order or 

not.  The applicant has come forward and said that 

they will agree to contain those conditions as part 
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of the order. 

  MR. BERGSTEIN:  And I'll jump in.  The 

original condition that was proposed by the applicant 

in lieu to be added to the order would be simply to 

incorporate the MOA obligations of the applicant and 

the ANC.  I don't believe that the Commission has the 

authority to bind the ANC because they're not the 

applicant or person requesting anything before the 

Commission. 

  So what we have done is to take those 

obligations within the written MOA that go to the 

applicant and insert them into the order itself as 

affirmative conditions.  We presented to you just the 

decision portion of the order to reflect the addition 

of those provisions as well as calling out additional 

parking that the applicant is committed to providing 

in its plans. 

  MR. HOOD:  Okay, thank you.  Thank you 

both. 

  Colleagues, we have the addition, what we 

requested from the previous time that it was on final 

action, in front of us.  Any comments? 

  (No response.) 

  If not, I will ask for a motion. 

  MR. PARSONS:  I have one small comment on 
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page 2, 9(d).  That is preparing, submitting to the 

ANC a plan which outlines parameters for the 

community's use of space for public meetings and 

other forums.  It would be my suggestion that we do 

that in a way that it is enforceable and add to that 

prior to applying for the Certificate of Occupancy.  

That plan would be in place as the building came 

online for service or was occupied. 

  MR. HOOD:  Okay, do we have a consensus on 

that?  What was that you said, prior to applying for 

the CofO? 

  MR. PARSONS:  Correct. 

  MR. HOOD:  Okay.  Do we have a consensus on 

that? 

  MR. JEFFRIES:  I would agree. 

  MR. HILDEBRAND:  That's fine. 

  MR. HOOD:  Okay.  So, again, I'm glad to 

see that this done.  I didn't want to see it pulled 

out from under the community at the last minute, 

especially since they were not in attendance.  That 

as my reason for asking that we relook at this. 

  I will ask for a motion. 

  MR. PARSONS:  I move for approval with the 

modest change I made or proposed for 9(d). 

  MR. HOOD:  It's moved.  Is there a second? 
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  MR. HILDEBRAND:  Second. 

  MR. HOOD:  All those in favor? 

  Any opposition? 

  So ordered.  Mrs. Schellin, will you record 

the vote? 

  MS. SCHELLIN:  Yes.  Staff will record the 

vote 4 to 0 to 1 to approve Case No. 04-08 for final 

action, Commissioner Parsons moving, Commissioner 

Hildebrand seconding; Commissioners Hood and Jeffries 

in favor, and Commissioner Mitten not voting, having 

recused herself. 

  CHAIRPERSON MITTEN:  Thank you.  Thank you, 

Mr. Hood. 

  Okay, now we are ready to go back to 

Proposed Action 4, Case No. 02-19, which is the 

Forest Hills Tree and Slope Overlay.  As I said 

before, when Mr. Jeffries wasn't with us temporarily, 

that we have taken great pains to make sure that we 

have five Commissioners prepared to deliberate on 

this case.  I think that Commissioner Hildebrand and 

Commissioner Jeffries can attest to the great pains 

that they went through to prepare themselves. 

  So I just want to give a little brief, 

believe me, brief summary of -- I won't tell you how 

we got here, but I will tell you where we are, which 
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is we have a couple of different approaches to the 

tree and slope overlay before us.  We ended up with 

those before us because we started off with -- we 

have a template in the Zoning Ordinance.  When the 

original proposal came to us, it incorporated many of 

the components of the template and augmented them. 

  As the case proceeded, we became 

uncomfortable with the template and asked for a 

different approach, which is how we got the canopy 

coverage version of the text.  We had a hearing on 

the canopy coverage proposal. 

  So we have a couple of different tools 

available to us that have been through a public 

hearing, depending on what we would like to 

accomplish.  So just to tell you in broad terms what 

the differences are, the original approach was to 

deal with -- and you can see this pretty clearly and 

simply if you look at what was originally advertised 

as our Notice of Proposed Rulemaking versus the 

Notice of Hearing for the canopy proposal, which is 

that we had made a transition from what the original 

intent was, which was to preserve the natural 

topography and mature trees, to prevent significant 

adverse impact on adjacent open space, park land, et 

cetera, and to limit the permitted ground coverage of 
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new and expanded buildings.  That was what the 

original intent was. 

  Then it became to preserve the tree canopy 

and promote conservation practices and encourage the 

replanting of trees.  Those are abbreviated versions 

of the purposes in each. 

  So we've kind of made a shift from trees 

and slopes to tree canopy and sort of best practices 

from a conservation standpoint.  One of the things 

that is notable about the Forest Hills Tree and Slope 

Overlay, depending on -- and it sort of helps 

determine which camp you're in -- is that the 

original intent of the Tree and Slope Overlay 

Districts was focused on parks, I believe. 

  Then what has also changed is how do we 

measure, if we want to focus on trees, how do we 

measure the trees that we want to protect?  Do we 

measure the caliper of the tree?  Do we measure the 

circumference of the tree or do we measure the canopy 

of the tree?  Each of those has particular 

challenges. 

  So what I would like to do is just start 

off by talking about, what are people thinking in 

terms of what we are intending to accomplish through 

this action, because we have changed as time has gone 
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by, and given the composition of the Commission -- 

you know, we all didn't agree to start with, and now 

we have two new members.  I think we need to get a 

new sense of direction. 

  So it is open to whoever would like to push 

that button.  Mr. Parsons? 

  MR. PARSONS:  Well, I think you made an 

excellent point that the original tree and slope 

overlay came out of the comprehensive plan way back 

in 1984, actually, to protect the steep slopes and 

the trees thereon adjacent to parks.  Here, of 

course, we've got Rock Creek Park, Melvin Hazen, 

Soapstone with steep slopes next to them.  So that is 

what it was intended for. 

  Then comes the comprehensive plan, the Ward 

3 plan, which says apply a tree and slope overlay to 

this -- and I'm paraphrasing; I'm not quoting -- to 

this community.  What we are trying to do, in my 

judgment, is stretch the tree and slope overlay up 

off the slopes into the community and try to 

accomplish another mission. 

  The mission is to take a community that is 

built out that has a characteristic that is wonderful 

-- this is a place to live -- where if some of the 

structures are not built out to the maximum that they 
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could be, and are potential problems, if you will, 

because they are going to be expanded, demolished, 

replaced, according to the matter of right zoning. 

  The more we play with canopies and trees, 

and so forth, in these flat areas, the more I am 

convinced that this is a clumsy tool; we're using the 

wrong tool.  We are not any longer trying to protect 

trees and slopes adjacent to parks.  We are trying to 

protect the community and we should do something 

different here.  We should, I hate to say it, but 

start over again. 

  It is not peculiar to this community.  It 

is typical of a lot of communities that were not 

originally built to what they could be now in the R1 

area, and that we should consider putting the task to 

the Office of Planning to come up with not a zone for 

this community as much as a look at similar 

communities and see if we can come up with a device 

that would require BZA approval if certain additions, 

changes were being made, but they would be not a tree 

protection base. 

  CHAIRPERSON MITTEN:  Just so I am clear, so 

this would be focused not on trees per se, but on  

sort of capturing the character, defining elements of 

a neighborhood like this, which is not exclusively 
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about trees? 

  MR. PARSONS:  Yes, except I would still 

propose that we apply the tree and slope overlay to 

those areas where the steep slopes are along Broad 

Branch, Soapstone, Melvin Hazen, that perhaps 

including squares adjacent to the parks, but not to 

use the canopy approach.  I don't find that 

persuasive.  We can talk more about that.  I don't 

want to dominate the conversation here. 

  MR. HILDEBRAND:  On that same line -=- 

excuse me, I've got just a little bit of a cold, so 

I'm trying to talk over my congestion, and I hope you 

can hear me -- in reading the record over many years 

of diligence by the community and the Commission and 

the Office of Planning, the one thing that I was 

struck by was that it seems that, and this is a 

continuation of what Commissioner Parsons was saying; 

he said the underlying zoning in this particular 

neighborhood does not accurately reflect the 

character of the current development. 

  I think what I would like to add to what 

John was saying is to have OP go back and look at the 

neighborhoods and similar neighborhoods to Forest 

Hills and see if there is another zone category that 

should be established that has a larger lot size for 
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single family housing that would more accurately 

reflect the dominant character of certain of the 

squares. 

  Learning that the median lot size in this 

neighborhood was somewhere in the neighborhood of 

9,500 square feet, which is significantly higher than 

the minimum allowed for R1A, and also learning that 

there were parcels that were significantly larger 

still than that in the 20,000 square foot range, I 

think it would be a prudent exercise to see if this 

condition is reflected in other R1A neighborhoods, 

and if so, would it be prudent at this point to look 

at creating a new zoning category that would be at a 

higher square footage lot size per single family 

house? 

  MR. JEFFRIES:  Commissioner Hildebrand, so 

in terms of creating a district that you feel truly 

reflects what exists at Forest Hills, is it just 

around the whole notion of minimum lot size or are 

there other aspects? 

  MR. HILDEBRAND:  I think it could be other 

aspects as well.  I think that is one of the things 

that OP would need to look at, is what is the 

character of the development that the Ward 3 plan is 

trying to capture, and make suggestions on whether or 
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not the bulk and mass characteristics of the zoning 

should also be defined differently than the current 

R1A. 

  MR. HOOD:  Madam Chair? 

  CHAIRPERSON MITTEN:  Mr. Hood. 

  MR. HOOD:  Mr. Parsons brings up a point 

that I was interested in when he was talking about, I 

guess, applying this overlay close or nearby the 

parks.  I was just wondering if he had in mind, when 

he said maybe we may send it back to OP or possibly 

get some more guidance, did he have in mind for them 

to kind of show us, I guess, a diagram or a 

possibility of how this could actually work, what 

we're trying to accomplish here?  So I want to know 

if that was his intent when he mentioned the 

possibility of getting OP to give us some more 

guidance. 

  MR. PARSONS:  No, I don't have anything to 

show you, but I think I am aware that these are the 

steepest slopes adjacent to any park in the city, 

this particular section of Broad Branch Road.  They 

come up over the crest and probably are halfway 

between Linnean Avenue and Broad Branch on your 

diagram.  In other words, they are maybe 400 to 500 

feet back when it becomes not flat; it becomes less 
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steep. 

  So that is the kind of analysis I think is 

necessary to determine which squares would be 

affected by a true tree and slope overlay.  You see 

them there; they are quite large. 

  Of course, the Italian Embassy, the 

Malaysian Embassy, Hillwood, there are some very 

large properties here that aren't single family 

residential properties.  So that is what I would ask, 

is for OP to look at that. 

  I don't mean to leave the community without 

protection either.  It is possible that we could 

apply the canopy overlay to the remainder as an 

interim measure, awaiting the other study by OP. 

  MR. HOOD:  I guess my other question would 

be a procedural question.  If that were to happen as 

a direction that the Commission moves in, will the 

community have a chance to comment?  Or I guess I 

don't know; maybe this is for Mr. Bergstein.  Are we 

starting all over again or where are we?  I guess I 

am trying to figure out in reference of where we are. 

  MR. PARSONS:  I thought we owed it to the 

community to bring this to some sort of closure, with 

the understanding that what we do is temporary until 

this other study can be completed, because I feel 
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very strongly that the tree and slope overlay should 

be imposed on those areas adjacent to the park, not 

the canopy approach. 

  MR. HILDEBRAND:  I think that in reading 

through the testimony and the exhibits in the file, 

the one thing that struck me about the canopy plan 

that I found to be at odds with the Ward 3 plan was 

that it actually provided no mechanism to preserve 

the specific trees that are there currently.  It 

allowed someone to come in and to cut down all of the 

trees as long as they agreed to plant a sufficient 

number of trees, new trees, that would ultimately 

grow to a specific size. 

  In my reading of the Ward 3 plan that was 

part of the exhibits, it seemed very focused on 

preserving the existing tree canopy and the existing 

trees that are there to the extent possible while 

still allowing development.  That is one of the 

things about the canopy plan that I thought fell a 

little short. 

  Also, the measuring technique of using the 

canopy edge as opposed to something that is clearly 

definable at a point in time, such as the tree trunk, 

that is suggested in the tree and slope overlay, I 

thought introduced yet another layer of sort of 
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possible error or arbitrariness into that system of 

calculating the percentage of tree coverage on the 

lot. 

  With that said, I also agree with 

Commissioner Parsons; I think it would be beneficial 

to have an overlay of some description in place while 

the Office of Planning is looking at other issues 

relative to zoning.  I am wondering if it is possible 

to separate some of the proposed lot and setback 

issues from the tree and slope overlay aside and look 

at it more purely as sort of a melding of the canopy 

and tree and slope overlay into a simplified version, 

but one that uses the tree trunk diameter as the 

measuring tool instead of the canopy itself. 

  CHAIRPERSON MITTEN:  Let me jump in here 

and add my two cents.  First of all, I think the 

direction that Mr. Parsons is leading us in is a good 

one, but we will need some advice about where those 

slopes are, as you said.  Then there will be 

everything that is not included. 

  I think, without knowing where we are 

drawing the lines, we can't really take that action 

tonight, but I think maybe I will just talk for a 

minute about the other component that you suggested 

be explored, which is that what we were struggling 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 81

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

with all through the hearings, both the Commission 

and the community, was, okay, what's really about 

trees and slopes and what's about development 

controls? 

  So your suggestion to say maybe we need to 

look and see where the character of the neighborhood 

is such that we really haven't built out to the R1A, 

we haven't subdivided to the limit of R1A, and that 

is an important aspect of the neighborhood, and its 

subdivision, not exclusively but primarily, that 

drives this clear-cutting of lots, you know. 

  So that is part of what we want to get 

under control.  That is part of what you get by 

having a larger minimum lot size than 7,500.  So I 

think that is good, and that was one of the aspects 

of the proposed Forest Hills tree and slope overlay 

and that came out of the Chain Bridge/University 

Terrace version of the template because they included 

the larger minimum lot size.  I don't think they all 

did, if I remember correctly.  So there is that 

aspect of it. 

  Then there is other aspects of it about 

percentage of lot occupancy and impervious surface 

coverage.  So those may be other aspects of this 

potential new zone that should be explored.  So I 
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endorse that. 

  The other thing that we have talked about 

in this case and in other cases when we're sitting on 

the BZA is that sometimes when people build to a 

maximum -- what do I want to say? -- restriction of 

an existing zone R1A or R1B, that sometimes those 

result in some pretty ugly houses. 

  So I think we need to revisit some of that, 

because we have to take a look and say, if you build 

to the bulk that would be permitted in R1A and R1B, 

is that really what we want anymore?  Because I don't 

think that has ever been examined.  I don't think it 

was ever anticipated that people would actually build 

to those maximums. 

  So I would want to explore having a more 

restrictive zone than R1A.  I would want to revisit 

some of the things like maximum lot occupancy or some 

of the setbacks or something.  I leave this to the 

Office of Planning to figure out the best approach, 

but to say, how do we control not getting -- this is 

just shorthand -- not getting mansions that are 

highly offensive to people?  So I would endorse all 

of that. 

  Rather than have an interim measure in the 

entirety of the study area for Forest Hills that 
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adopted the canopy approach, which I'm glad that we 

had the time and took the time to try to understand 

it and explore it as a new approach, but I think Mr. 

Hildebrand hit on it, which is it adds an element of 

imperfection, rather than fixing an element of 

imperfection that exists for measuring the 

circumference.  So the element of imperfection that 

exists in measuring the circumference is you have to 

know what the circumference is of the tree to know 

whether it should be captured in -- whether it is 

under control by the overlay. 

  That same imperfection exists -- I think it 

is common knowledge that the tree bill that was 

passed by the Council works off of circumference of 

the tree.  They neglected to say at breast height, 

but maybe they will fix that sometime.  So they chose 

to pursue that. 

  But if you do the canopy approach, not only 

would you have to measure the tree to know if it is 

within the control, but then you also have just all 

the parameters surrounding how you measure the 

canopy. 

  But what I would suggest that we could do 

as an interim measure is adopt some of the things 

that are in the tree and slope template that were in 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 84

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the original Forest Hills Tree and Slope Overlay that 

have those controls on things like lot occupancy and 

impervious surface coverage.  We are not going to 

control the trees per se, but we will control those 

things that we think are creating an environment for 

people to want to -- and we could also keep the 

minimum lot size of -- I think what we had in the 

first place was 9,500.  We could keep those things 

and take out the tree part as our interim measure, 

because we are thinking about having this more 

restrictive zone.  Because those are character. 

  That's, I think, where we want to make the 

distinction.  We have something we want to do in 

Forest Hills that is related to trees and slopes.  

That should be oriented to the park.  We have 

something else we want to do in Forest Hills and 

maybe in other neighborhoods, like Spring Valley or 

AU Park, or whatever, and we want to focus on these 

development-type restrictions.  Well, guess what, 

that just so happens to be part of the tree and slope 

overlay.  So we could keep those controls in place on 

this broader section of Forest Hills. 

  That is the direction I would kind of like 

to move in, rather than try to keep the canopy in 

place because that just adds more confusion.  
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Sometimes we are measuring circumference; sometimes 

we are measuring canopy.  I just think that would 

really be confusing. 

  MR. PARSONS:  I think I agree with you, but 

I'm not sure. 

  MR. HILDEBRAND:  I thought so, too, but I'm 

not sure. 

  (Laughter.) 

  CHAIRPERSON MITTEN:  What do I need to say? 

  MR. HILDEBRAND:  Say that again. 

  MR. PARSONS:  Am I the only one that got 

lost? 

  MR. HILDEBRAND:  You ended up somewhere I 

completely didn't think you were going. 

  MR. PARSONS:  So you would apply the tree 

and slope overlay as advertised along the park to 

some depth that we haven't even determined yet? 

  CHAIRPERSON MITTEN:  As we had in our 

Notice of Proposed Rulemaking back whenever it was. 

  MR. PARSONS:  Okay.  Then on the remainder 

you would use the same template but modify it? 

  CHAIRPERSON MITTEN:  Strip out the tree 

stuff and keep in the development restriction-type 

stuff.  So the template, and if you look at the 

Notice of Proposed Rulemaking that was published 
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October 20th, 2002, and you go to 1518, ground 

coverage restrictions, 1518.1 and 1518.2, those are 

from the template.  I would keep those. 

  MR. PARSONS:  Got you. 

  CHAIRPERSON MITTEN:  1519, the template 

includes all this stuff about cutting down trees; I 

would not keep that in this broader area. 

  MR. PARSONS:  Okay, I understand. 

  CHAIRPERSON MITTEN:  1519.2, that's the 

minimum lot size piece.  I would keep that. 

  Then we would have to have the discussion 

about 1519.3, which has to do with the setbacks and 

the side yards, 1519.4. 

  MR. PARSONS:  As I recall, a map was never 

produced. 

  CHAIRPERSON MITTEN:  Yes. 

  MR. PARSONS:  During the hearing I think 

people were willing to compromise to remove that 

front yard requirement. 

  CHAIRPERSON MITTEN:  Yes.  I mean, that is 

getting into some serious block-by-block control. 

  MR. PARSONS:  Right. 

  CHAIRPERSON MITTEN:  So I guess just for 

the interim I would keep something like 1518.1, 

1518.2, 1519.2, and keep that in place for the 
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broader area while we let OP study the possibility of 

creating a more restrictive zone and/or having some 

modification of the existing controls in our 1A and 

our 1B. 

  MR. JEFFRIES:  Okay, Commissioner Parsons, 

can you just walk me through what you proposed 

initially as it related to the tree and slope more 

narrow area dealing with the slope allowed, you know, 

next to Rock Creek Park?  Is that different than what 

Chairperson Mitten has just -- 

  MR. PARSONS:  Yes. 

  MR. JEFFRIES:  Okay.  Because she is really 

dealing with the overall, the original area. 

  MR. PARSONS:  No, she's dealing with the 

area that will be not on the slopes. 

  MR. JEFFRIES:  Oh, okay.  So it's 

bifurcated? 

  MR. PARSONS:  Yes. 

  MR. JEFFRIES:  So it's the piece -- 

  MR. PARSONS:  Right. 

  MR. JEFFRIES:  Okay, good. 

  MR. PARSONS:  Which would, hopefully, be 

followed by a true fix. 

  MR. JEFFRIES:  Okay. 

  MR. PARSONS:  So what I would propose is 
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the tree and slope overlay as we advertised it on 

October 28th, except for this notion of front yard 

setbacks, a map that was never produced. 

  MR. HILDEBRAND:  What number reference is 

that, Mr. Parsons? 

  MR. PARSONS:  19.3 

  MR. HILDEBRAND:  Point three? 

  MR. PARSONS:  The last sentence.  The last 

sentence refers to the map. 

  MR. HILDEBRAND:  Yes. 

  MR. PARSONS:  This whole section refers to 

front yards. 

  CHAIRPERSON MITTEN:  Oh, so you want to 

keep everything but the map? 

  MR. HILDEBRAND:  Keep everything but the 

map reference. 

  MR. PARSONS:  No, I would delete the 

provision. 

  CHAIRPERSON MITTEN:  Oh, okay. 

  MR. HILDEBRAND:  So there would be no front 

yard setback whatsoever? 

  MR. PARSONS:  It is probably the most 

controversial provision in the hearing, as I 

remember. 

  CHAIRPERSON MITTEN:  It was pretty bad. 
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  MR. PARSONS:  And justifiably.  But all we 

are doing tonight is to say go home and sleep on it 

for a month or so, and ask the Office of Planning to 

put this back together.  I don't think it's Humpty-

Dumpty.  I think we've got a good idea here. 

  CHAIRPERSON MITTEN:  Oh, I do, too.  I do, 

too.  This is a fine line aging before us.  I think 

we are going to get there. 

  Plus, I mean, what is coming out of this is 

we do need a more restrictive zone than R1A because 

the character of this neighborhood is not unlike in 

some ways the character of other neighborhoods where 

the subdivision, to the maximum extent possible under 

R1A, just hasn't occurred.  That is not something 

that we want to lose. 

  I guess the other thing is, as we talked 

about the tree and slope, as we talked about tree 

protection originally, and I think several 

Commissioners expressed the desire that, if we are 

going to protect trees, let's do it citywide.  So 

that the question would be, if we want to protect 

trees and slopes in proximity to parks, then why do 

we do this on a piecemeal basis and wait for the 

community to bring it to us?  Why don't we just 

figure out a mechanism that works and map it every 
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place that -- 

  MR. PARSONS:  I would agree, and, frankly, 

they are not that extensive.  This is the worst-case 

scenario.  I would agree that this is not a massive 

exercise.  There are very few areas in the city where 

this occurs. 

  CHAIRPERSON MITTEN:  So we have just given 

a whole bunch of ideas and tasks to the Office of 

Planning, basically.  I guess at this juncture what I 

would like to ask is, I think we are ready to proceed 

to vote on something except for one thing.  We have 

given you a whole bunch of stuff to do. 

  But the thing that we need first is some 

guidance about where, based on what you heard, some 

guidance about where the tree and slope overlay 

should end in its most restrictive form to protect 

the park and where this sort of tree and slope 

overlay light could be mapped on the rest of the 

study area.  So we just need some guidance about when 

you think you could provide us that kind of 

assistance/ 

  MS. STEINGASSER:  I think we could have 

that mapped out by squares for your February meeting. 

  CHAIRPERSON MITTEN:  Okay. 

  MS. STEINGASSER:  I would like an 
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opportunity, if it is all right, to respond to the 

creation of the new zone and the character zones. 

  CHAIRPERSON MITTEN:  Yes.  Before you do 

that, though -- 

  MS. STEINGASSER:  On timing. 

  CHAIRPERSON MITTEN:  Sure.  The squares 

here, sometimes the squares are kind of big.  So if 

you feel like the recommendation should be to do 

something other than just use squares, we want 

whatever you think the best recommendation is -- 

  MS. STEINGASSER:  Okay. 

  CHAIRPERSON MITTEN:  -- however that looks. 

  MS. STEINGASSER:  Right. 

  CHAIRPERSON MITTEN:  And if you have 

alternatives, you know, we like those, too. 

  MS. McCARTHY:  Could you summarize maybe, 

just so we thoroughly understand, what you consider 

to be the difference or what you would -- what would 

you consider to be the difference between the two 

zones that might provide us some guidance in making 

decisions about what ought to be in each? 

  MR. PARSONS:  It is basically slope-driven. 

 That is, the steeper slopes. 

  MS. McCARTHY:  Okay.  And proximity to park 

or -- 
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  MR. PARSONS:  Oh, yes.  Yes, because that's 

where the slopes are.  They are along Soapstone, 

Melvin Hazen, and Broad Branch Road, right around the 

park. 

  CHAIRPERSON MITTEN:  Just for indulgement 

and clarity, is it "and proximity to parks" or "or 

proximity to parks"?  Is it "slope and park" or 

"slope or park"? 

  MR. PARSONS:  "Slope and park." 

  CHAIRPERSON MITTEN:  "Slope and park"? 

  MR. PARSONS:  For instance, as you go to 

the north, the park that we are dealing with is Fort 

Circle Park.  The topography there is not as steep. 

  But to remain pure to the idea of this 

comprehensive plan element, or if there is any open 

space element, it was steep slopes and the cutting of 

trees thereon, and the erosion that occurs and the 

runoff that occurs into the park. 

  CHAIRPERSON MITTEN:  Does that help? 

  MS. McCARTHY:  I guess one reason that I am 

asking is that, if you look at Soapstone Valley Park, 

what's immediately adjacent to it includes some 

fairly developed areas. 

  MR. PARSONS:  Yes. 

  MS. McCARTHY:  Even some R5D, as I recall. 
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  MR. PARSONS:  Do you mean Howard 

University, and so forth? 

  MS. McCARTHY:  Yes, and -- 

  MR. PARSONS:  The law school? 

  CHAIRPERSON MITTEN:  At the moment, if it 

is in the study area already, then that is what we 

want you to look at.  If it is not, you are not 

supposed to -- 

  MR. PARSONS:  Right, just inside the study 

area. 

  CHAIRPERSON MITTEN:  Yes, whatever meets 

that test of slope and park within the area that we 

have already mapped for the overlay. 

  MS. STEINGASSER:  And what we would be 

providing you with is a very straightforward boundary 

description? 

  CHAIRPERSON MITTEN:  Well, a recommendation 

about what the boundary should be, based on what you 

heard from the Commission, and how that boundary 

would be defined. 

  MS. STEINGASSER:  Okay.  Well, if there is 

additional analysis required, then it will probably 

be -- we could map out a very quick delineated 

boundary based on what we have heard this evening.  

If you want us to get into further detail, 
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reinterpreting what you have given us this evening 

and expanding on that, then I would say it will 

probably be April. 

  CHAIRPERSON MITTEN:  Let me just ask you 

this question:  I have a whole bunch of maps from the 

record in front of me tonight, but I don't recall 

whether or not there was a study showing the slopes 

and the intensity of the slopes.  I don't have that. 

  MS. STEINGASSER:  I believe there was a 

slope map.  It was white with orange. 

  MS. McCARTHY:  Kind of a brownish orange. 

  CHAIRPERSON MITTEN:  Did I get that? 

  MS. McCARTHY:  Yes. 

  CHAIRPERSON MITTEN:  Oh, I do have that.  

Okay.  I do have that. 

  MS. STEINGASSER:  So we could use that.  We 

can enlarge that.  We could map the -- and I believe 

we have that in various forms. 

  CHAIRPERSON MITTEN:  Okay.  So the raw 

material is here, the intensity of the slopes? 

  MS. STEINGASSER:  That we need for a 

technical response. 

  CHAIRPERSON MITTEN:  Yes.  So, yes, I think 

we need the -- 

  MS. STEINGASSER:  Then we will get that to 
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you by February. 

  CHAIRPERSON MITTEN:  That would be great. 

  MS. STEINGASSER:  Regarding this new large 

lot, and I want to be really clear because I know the 

audience is here, you have before you our status 

report.  We probably won't be able to get to 

something like that for at least six months. 

  This one item, inclusionary zoning, sits 

kind of innocuously there all in its own row, but 

that is going to be an overwhelming citywide project. 

 Those hearings are going to be probably equaling 

what we are going through with tree and slope. 

  So I just want to be very clear that we 

will put that on our status report and we will put 

that in the mix and queue it up, but it will not be 

something that is going to take on a life of its own 

automatically tomorrow.  I just want to make sure 

that that's -- 

  CHAIRPERSON MITTEN:  That's understood.  

Actually, I think it will remain to be seen what we 

do in February, but I think that I could be made 

comfortable with the tree and slope light, that we 

would have a good sort of interim measure that would 

make us comfortable with waiting, as opposed to just 

releasing the rest of the overlay into the area that 
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was studied to the whims of whoever might do 

something that was undesirable. 

  So I don't want to speak for everybody 

else, but I think that is what our goal would be, to 

make ourselves comfortable with an interim measure, 

so we could give you the time that you need to 

develop something. 

  Anybody else? 

  (No response.) 

  Okay, well, once again, we have not decided 

the Forest Hills Tree and Slope Overlay case, but we 

are moving in that direction.  Thank you, Mr. 

Parsons, for helping us considerably to that end. 

  I don't think, other than taking note of 

the new cases filed and orders published, we have any 

other business. 

  MR. PARSONS:  Well, Madam Chairman, my wife 

asked me to bring something up. 

  CHAIRPERSON MITTEN:  Okay. 

  MR. PARSONS:  I agreed.  She's taking 

exception to the fact that we're meeting on 

Valentine's Day in February. 

  CHAIRPERSON MITTEN:  Oh, I hadn't noticed 

that, but thank you.  Thank her for us for noticing. 

  MR. PARSONS:  So I have no alternative 
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proposal, nor does she. 

  (Laughter.) 

  CHAIRPERSON MITTEN:  Okay. 

  MR. PARSONS:  You know, Tuesday might work; 

I don't know. 

  MR. HILDEBRAND:  Some of us don't have 

plans for Valentine's Day -- yet. 

  (Laughter.) 

  That's a hint to the audience. 

  (Laughter.) 

  CHAIRPERSON MITTEN:  And those who may be 

watching at home. 

  (Laughter.) 

  Would you like to sit closer to the camera? 

  MS. SCHELLIN:  Chairman Mitten, I was going 

to say, we don't have anything else that week.  So if 

you wanted to move it to that Thursday, the 17th, we 

could do that. 

  CHAIRPERSON MITTEN:  Okay, why don't we do 

that? 

  MR. PARSONS:  Okay, thank you. 

  CHAIRPERSON MITTEN:  Okay.  So our public 

meeting in February will be Thursday. 

  MR. HOOD:  Madam Chair, nobody would want 

to do it the week before? 
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  MR. PARSONS:  Oh, I'll be out of town that 

week; I'm sorry. 

  MR. HOOD:  Because possibly I'll be gone 

that week, but I won't be gone far enough to where I 

can't make it back just for the meeting. 

  CHAIRPERSON MITTEN:  Okay, I know you will. 

  MR. HOOD:  But if anybody wants to make it 

a different time, that will be fine with me, too, 

like the following week or the week before.  If not, 

leave it like you have it. 

  CHAIRPERSON MITTEN:  Well, we could try the 

following Monday. 

  MR. PARSONS:  That's a vacation or holiday, 

the 21st, but the 22nd might work. 

  CHAIRPERSON MITTEN:  Do you want to try the 

22nd? 

  MS. SCHELLIN:  The only problem with the 

22nd is that that's a BZA day, and sometimes they 

don't finish in time.  It's a Tuesday. 

  CHAIRPERSON MITTEN:  No, no, the 22nd.  

Wait a second. 

  MS. SCHELLIN:  Do you mean the 28th? 

  CHAIRPERSON MITTEN:  No, the next Thursday, 

the 24th. 

  MS. SCHELLIN:  Yes. 
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  CHAIRPERSON MITTEN:  How about that? 

  MS. SCHELLIN:  That's fine. 

  CHAIRPERSON MITTEN:  Okay, sold.  Thursday, 

February 24th. 

  And you just tell us if Mrs. Parsons has 

any other trouble with our schedule and we will be 

glad to accommodate her. 

  (Laughter.) 

  MR. PARSONS:  Okay.  She'll never forgive 

me. 

  CHAIRPERSON MITTEN:  So I guess we're done. 

 Yes?  Okay, we're adjourned. 

  (Whereupon, at 8:49 p.m., the proceedings 

were adjourned to reconvene Thursday, February 24, 

2005.) 
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